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AGENDA 

• How did we get here? 
– Overview of Federal Marijuana Law & Policy 
 

•  Where is Marijuana “Legal?” 
– Medical & Recreational Marijuana Programs 

 
• What now? 

– Pennsylvania Medical Marijuana Act 
– Practical tips for employers 
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https://americansforcannabis.com/makeitlawful/reefer-madness-1938/reefer-madness-poster-warning/#main


Federal Law and Policy: 
The Controlled Substance Act 
• Cannabis is classified as a Schedule 1 controlled 

substance under the CSA. 21 U.S.C. § 812.  

• Thus, it is illegal to possess, manufacture, 
distribute, or dispense cannabis, or conspire to do 
so. 21 U.S.C. §§ 841(a)(1), 846. 

• Proposed Legislative Changes 
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Federal Law and Policy: 
The DOJ’s “Cole Memo” 
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• Set forth federal enforcement priorities: 
- Distribution of Marijuana to Minors; 

 

- Revenue Used to Fund Criminal Enterprises, 
Gangs, Cartels; 
 

- State-Authorized Activity Used to Cover Other 
Drug Trafficking and Illegal Activity;  
 

- Diversion from States Where Legal to Other 
States; 
 

- Exacerbation of Public Health Issues; 
 

- Violence in Cultivation and Distribution; 
 

- Cultivation on Public Lands; and 
 

- Possession or Use on Federal Property 



Federal Law and Policy: 
Rohrabacher-Blumenauer Amendment 

• Prohibits the U.S. Dept. of Justice from 
spending funds to interfere with the operation 
of state-approved medical cannabis 
programs. 

• First passed in 2014 and approved as part of 
all spending bills since 
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The “Sessions Memo” 

• January 4, 2018 
• Cole Memo rescinded 
• Should the industry worry? 
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Source: Business Insider (https://www.businessinsider.com/legal-marijuana-states-2018-1)  

https://www.businessinsider.com/legal-marijuana-states-2018-1


What Now? 
• How do employers deal with the federal v. state 

law dichotomy and manage the potential use of 
marijuana by their employees? 

• Major Issues 
– Employment Provisions in the PA Medical Marijuana Act 
– Federal contractors/grantees 
– Drug Testing & “Zero Tolerance” 
– Hiring/Firing & Reasonable Accommodations 
– Workers’ Compensation and Unemployment Insurance 
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Federal and State Laws 

Relevant Federal Laws 
• Controlled Substances Act 
• Americans with Disabilities Act 
• Federal Drug Free Workplace Act 
• DOT Trucking Regulations 
 

Relevant State Laws 
• State medical marijuana statutes 
• State anti-discrimination and disability 

statutes 
• Workers’ Compensation and 

Unemployment Compensation laws 
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Pennsylvania Medical Marijuana Act 
• Signed into law in 2016 
• Licensing Process 

–Grower/Processors 
–Dispensaries 
–Doctors 
–Testing Laboratories 

• Patient Certification Process 
• Dispensing of Marijuana Begins February 2018 
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Covered Medical Conditions 
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• Amyotrophic lateral sclerosis. 
• Autism. 
• Cancer, including remission therapy. 
• Crohn’s disease. 
• Damage to the nervous tissue of the central 

nervous system (brain-spinal cord) with 
objective neurological indication of intractable 
spasticity, and other associated neuropathies. 

• Dyskinetic and spastic movement disorders. 
• Epilepsy. 
• Glaucoma. 
• HIV / AIDS. 
• Huntington’s disease. 
• Inflammatory bowel disease. 

 

• Intractable seizures. 
• Multiple sclerosis. 
• Neurodegenerative diseases. 
• Neuropathies. 
• Opioid use disorder for which conventional 

therapeutic interventions are contraindicated 
or ineffective, or for which adjunctive therapy 
is indicated in combination with primary 
therapeutic interventions. 

• Parkinson’s disease. 
• Post-traumatic stress disorder. 
• Severe chronic or intractable pain of 

neuropathic origin or severe chronic or 
intractable pain. 

• Sickle cell anemia. 
• Terminal illness. 

 



Employment-Specific Provisions  
35 P.S. § 10231.2103 Protections for patients and caregivers 
(b) Employment 

(1) No employer may discharge, threaten, refuse to hire or otherwise discriminate or 
retaliate against an employee regarding an employee's compensation, terms, conditions, 
location or privileges solely on the basis of such employee's status as an individual 
who is certified to use medical marijuana. 

 
(2) Nothing in this act shall require an employer to make any accommodation of the 

use of medical marijuana on the property or premises of any place of employment.  
This act shall in no way limit an employer's ability to discipline an employee for being 
under the influence of medical marijuana in the workplace or for working while under 
the influence of medical marijuana when the employee's conduct falls below the standard 
of care normally accepted for that position. 

 
(3) Nothing in this act shall require an employer to commit any act that would put 

the employer or any person acting on its behalf in violation of Federal law. 
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Employment-Specific Provisions  
35 P.S. § 10231.510. Prohibitions. 
• The following prohibitions shall apply: 
• (1) A patient may not operate or be in physical control of any of the following while 

under the influence with a blood content of more than 10 nanograms of active 
tetrahydrocannabis per milliliter of blood in serum: 

– (i) Chemicals which require a permit issued by the Federal Government or a state government 
or an agency of the Federal Government or a state government. 

– (ii) High-voltage electricity or any other public utility. 

• (2) A patient may not perform any employment duties at heights or in confined spaces, 
including, but not limited to, mining while under the influence of medical marijuana. 

• (3) A patient may be prohibited by an employer from performing any task which 
the employer deems life-threatening, to either the employee or any of the employees 
of the employer, while under the influence of medical marijuana.  The prohibition shall 
not be deemed an adverse employment decision even if the prohibition results in 
financial harm for the patient. 

• (4) A patient may be prohibited by an employer from performing any duty which 
could result in a public health or safety risk while under the influence of medical 
marijuana. The prohibition shall not be deemed an adverse employment decision even if 
the prohibition results in financial harm for the patient. 
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Federal Contractors and Grantees 

• Drug Free Workplace Act 
– Who is covered? 
– What are the requirements? 
– Penalties for noncompliance 

 
• How to maintain compliance with both state 

and federal marijuana laws 
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Drug Testing and “Zero Tolerance”  

• State of the law 
– No PA statute generally governing Drug Testing 
– But, testing must not violate employee privacy 

• What to do 
– Examine current policy – is it clear, written, and 

published to applicants/employees?  
– Does it comply with PA Law, or does it need updating?  
– Apply your policy equally to all employees. Treating 

medical marijuana users differently could lead to a claim 
of discrimination. 
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Hiring and Firing 

• What does state law say? 
– 35 P.S. § 10231.2103(b)(1) No employer may 

discharge, threaten, refuse to hire…solely on the 
basis of such employee's status as an individual 
who is certified to use medical marijuana 

• What does your job description say? 
– Is the job considered “safety sensitive?” 
 

17 



Reasonable Accommodations 

• Does the ADA apply? 
• Pennsylvania Law 

– 35 P.S. § 10231.510 – A patient may be prohibited 
by an employer from performing any task which the 
employer deems life-threatening…[or] which could 
result in a public health or safety risk  

– Again, job description is key 
• Engage in the Interactive Process 

 

18 



Can An Employer Terminate Off-The-Clock 
Marijuana Use? Some States Say Yes! 
Coats v. Dish Network, 350 P.3d 849 (Colo. 2015) – 
Coats was authorized to possess and use medicinal 
marijuana, but was discharged after failing a random 
drug test. Coats argued that his discharge violated 
Colorado’s “lawful activities statute,” which provides that 
it “shall be a discriminatory or unfair employment 
practice for an employer to terminate the employment of 
any employee due to that employee’s engaging in any 
lawful activity off the premises of the employer during 
nonworking hours.”  
Ruling – “[A]n activity such as medical marijuana use 
that is unlawful under federal law is not “lawful” activity 
under” Colorado’s lawful activity statute. 
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Can An Employer Terminate Off-The-Clock 
Marijuana Use? Some States Say No! 

Barbuto v. Advantage Sales and Marketing, No. SJC-
12226 (Mass. March 9, 2017) –plaintiff discharged after 
testing positive on a pre-employment drug test was a 
“handicapped person” under the state’s disability statute, 
and her use of medical marijuana recommended by her 
doctor was a “reasonable accommodation.”  
Callaghan v. Darlington Fabrics Corp., No. PC-2014-
5680 (R.I. Super. Ct. May 23, 2017) –federal law did not 
preempt Rhode Island’s medical marijuana statute and 
that the employer’s discharge of an employee for her 
medical marijuana use was a violation of both the state’s 
medical marijuana and civil rights statutes. 
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Can An Employer Terminate Off-The-Clock 
Marijuana Use? Some States Say No! 

Noffsinger I - Noffsinger v. SSC Niantic 
Operating, No. 3:16-cv-01983 (D. Conn. Aug 8, 
2017) – job offer withdrawn after candidate 
tested positive. Court held that federal law (CSA 
and ADA) does not preempt enforcement of CT 
medical marijuana law, and denied defendant’s 
motion to dismiss plaintiff’s claims under the 
state medical marijuana statute. 
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Can An Employer Terminate Off-The-Clock 
Marijuana Use? Some States Say No! 

• Noffsinger II - Noffsinger v. SSC Niantic 
Operating, No. 3:16-cv-01983 (D. Conn. Sept. 
5, 2018) – one year later, plaintiff wins 
summary judgment under the CT statute. 

– Defenses rejected 
• Compliance with the Drug Free Workplace Act 
• Plaintiff’s “status” as a medical marijuana user v. plaintiff’s 

use of medical marijuana 
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Workers’ Compensation and Unemployment 
Benefits – Another “Toss-Up” 
• Workers’ Compensation Issues 

– Intoxication – “In cases where the injury or death is 
caused by intoxication, no compensation shall be paid if 
the injury or death would not have occurred but for the 
employee’s intoxication, but the burden of proof of such 
fact shall be upon the employer” Sec. 301(a) of the 
Pennsylvania Workers’ Compensation Act. 

– Reimbursement for costs prescribed medical marijuana 

• Unemployment Compensation 
– Is an employee terminated for off-site marijuana use 

entitled to benefits? 
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What Do Our Neighbors Say? 
• New Jersey 

– Cotto v. Ardagh Glass Packing, CV-18-1037 (D.N.J. 
August 10, 2018) – federal court holds that NJ 
Medical Marijuana Act and NJ anti-discrimination 
law do not require employer to waive drug testing 
requirements for medical marijuana users. 

• IMPORTANT – NJ statute has no anti-discrimination 
language   

– McNeary v. Freehold Township - employer must pay 
the cost of medical marijuana treatment for an 
employee’s work related injury 
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What Do Our Neighbors Say? 
• Delaware - Chance v. Kraft Heinz Foods Co., (Del. 

Super. Ct. Dec. 17, 2018) 
– Injured employee, a medical marijuana user, was required to take 

drug test, failed, and was terminated 
– Court held that employee could proceed on his claim that the 

employer violated the Delaware Medical Marijuana Act for his 
termination 

– Delaware Statute is arguably stronger than PA - “an employer 
may not discriminate against a person in hiring, termination, or 
any term or condition of employment . . . if the discrimination is 
based upon either of the following: a. The person’s status as a 
cardholder; or b. A registered qualifying patient’s positive drug 
test for marijuana . . . unless the patient used, possessed or was 
impaired by marijuana on the premises of the place of 
employment or during his hours of employment 
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Takeaways 
• “Legal” Cannabis is here to stay 
• Know Pennsylvania Law and the 2 

Employment provisions  
• Where necessary, prioritize compliance with 

federal law 
• Review employment policies 
• Review job descriptions 
• Have a Plan 
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Questions / Follow up? 

Josh Horn 
jhorn@foxrothschild.com 
215.299.2184 
 
 
Joe McNelis 
jmcnelis@foxrothschild.com 
610.397.2332 
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